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FI LED:
LARRY H M LLER LEASI NG SCOTT A MALM
V.
THOVAS HENDRI X, et al . NI CHOLAS E VAKULA

BUCKEYE JUSTI CE COURT
REMAND DESK CV- CCC

M NUTE ENTRY

This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and A R S. Section
12-124(A). Appellee’s request for Oral Argunent contained in
their response to Appellant’s Openi ng Menorandum dat ed January
10, 2002, is denied as unnecessary. The Court has consi dered
the file of the Buckeye Justice Court, the exhibits nade of
record, and the nenoranda of counsel.

Thi s appeal concerns the trial court’s attorneys’ fees
determ nations after a mxed jury verdict. Three separate
findings were made by the trial judge:

1. That Appellant, Larry H MIller Leasing,
was not entitled to an award of attorney’ s fees
on its breach of |ease agreenent clai m pursuant
to paragraph 20 of the Vehicle Lease Agreenent
dat ed Septenmber 27, 1997;1!

Y Plaintiff’'s Exhibit #1.
Docket Code 512 Page 1



SUPERI OR COURT OF ARI ZONA
MARI COPA COUNTY

02/ 19/ 2002 CLERK OF THE COURT
FORM VOOOA
HONORABLE M CHAEL D. JONES P. M Espinoza
Deputy

Cv 2001- 021150

2. That Appellees, Thomas and Di ane Hendrix, were
prevailing party within the neaning of A R S. Section
12-341. 01(A); and

3. That Appellees, Thomas and Di ane Hendrix, were
entitled to an award of attorneys’ fees in the anount
of $12, 500. 00.

Cenerally, the denial of attorneys’ fees is within the
di scretion of the trial court, and this court wll not overrule
such a decision of if it is reasonably supported by the record.?
The trial court’s denial of attorneys’ fees is reviewed under an
abuse of discretion standard.® However, unlike fees awarded
under AR S. Section 12-341.01(A), the court |acks discretion to
refuse to award fees under a contractual provision.?*

Appel lant/Plaintiff below, Larry MIller (hereinafter
Appel l ant) provided on its claimagai nst Appell ees/Defendants-
Count ercl ai mants bel ow, Thomas and Di ane Hendri x (hereinafter
Appel | ees) for breach of the subject |ease agreenent. Appellant
was awarded the full amount of its claimby the jury. Confusion
arose due to the fornms of verdict submtted to the jury.
Appel I ant sued Appel | ees for breach of the subject |ease
agreenent. Appellees counterclai med agai nst Appellant for
breach of subject |ease agreenment, negligent m srepresentation,
breach of the covenant of good faith and fair dealing, and
consuner fraud.® Five (5) forms of verdict were submitted to the
jury. The first related to Appellant’s claimfor breach of the
subj ect | ease agreenent. The second related to Appellees’
counterclaimfor breach of the subject | ease agreenent. They
read, respectively:

2 West v. Salt River Agr. Inp. & Power, 179 Ariz. 619, 626, 880 P.2d 1165
(App. 1994); Johns v. Dept. of Economic Sec., 169 Ariz. 75, 81, 817 P.2d 20
(App. 1991).

3 Granville v. Dodge, 195 Ariz. 119, 131, 985 P.2d 604 (App. 1999)

4 Chase Bank of Arizona v. Acosta, 179 Ariz. 563, 575, 880 P.2d 1109 (App.
1994) .

5> Ot her causes of action were plead in Appellees’ counterclaim but were not
submtted to the jury.
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We, the Jury, duly enpanelled and sworn in

t he above entitled action, upon our oaths,
with respect to the Plaintiff’s [Appellant’s]
cl ai mthat Defendants Hendrix [Appell ees]
breached the | ease agreenent, do find in favor
of Plaintiff [Appellant] and find their [sic]
full damages to be $ .

We, the Jury, duly enpanelled and sworn in

t he above entitled action, upon our oaths,

with respect to the Defendant’s [sic]

[ Appel lees’] claimthat Plaintiff Larry Mller

[ Appel | ant] breached the | ease agreenent, do find
in favor of Defendants Thomas and Di ane Hendri x

[ Appel | ees] and find the full damages to be

$

The | anguage in the body of each formof verdict only
permtted a finding in favor of the party bringing the claim?

6] suggest that in the future the trial judge utilize verdict fornms which
would clarify the jury's decision on each claim For exanple, the verdict
fornms above have respectively:

We, the Jury, duly enpanelled and sworn in the above-
entitled action, upon our oaths, with respect to the
Plaintiff’s claimthat Defendants Hendri x breached
the | ease agreenment, do find in favor of:

Plaintiff and find its full damages to be $ ; or

Def endants __

We, the Jury, duly enpanelled and sworn in the above-
entitled action, upon our oaths, with respect to the
Defendant’ claimthat Plaintiff Larry MIler breached
the | ease agreenment, do find in favor of:

Def endants and find their full damages to be $ ; or

Plaintiff
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The jury signed each formof verdict submtted (as it was
required to do so as to render a judgnent on all clainms) and
awar ded Appel | ant $4,567. 15 plus 18% interest on its claim and
awar ded Appel | ees $0.00 on their counterclaim?’

Wi | e Appel | ees characterize the latter determnation to be
a verdict in their favor on their counterclaim this Court
di sagrees.® The jury had no choice but to sign this form of
verdict in the formit was given because it was the only one
pertaining to Appellees’ breach of | ease agreenment counterclaim
The awardi ng of $0.00 conpels the conclusion that its verdict on
this counterclaimwas, in fact, in favor of Appellant. Thus,
read together, fornms of verdict 1 and 2 determ ne that Appellant
was the successful party on the respective breach of |ease
agreenent cl ai ns.

The Vehicle Lease Agreenent dated Septenber 27, 1997, °
provides, in pertinent part:

20 .1f you hire an attorney to coll ect what |
owe or to enforce your rights, I wll pay the
attorneys’ actual fee and any court costs...

This attorneys’ fees provision is contractual and
mandatory. \Wen a contract has an attorney’s fees provision, it

" The jury sinmilarly awarded Appellees $0.00 on their counterfraud
counterclaim Notably, Appellees neither recite that the jury found in their
favor on this claimin its description of the jury verdict, nor do they
attach this formof verdict to exhibit #4. See Appellee’ s response to
Appel | ant s openi ng nenorandum at page, lines 1-8, and exhibit 4 thereto.

8 In fact, Appellees requested that the jury verdict in favor of Appellant on
its breach of |ease agreenent claimbe vacated. Appellees, however, did not
cross-appeal pursuant to Rule 9(a). Accordingly, this court has no
jurisdiction to consider any affirmative relief sought by Appellees. In
light of this court’s finding as to the Regal effect of Jury Verdict Forns 1
and 2, however, any such properly raised request would have been deni ed.

% See fn.1.
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controls to the exclusion of AR S. Section 12-341.01(A).¥* The
trial court abused its discretion in failing to award Appel | ant
its contractual |y mandated reasonabl e attorneys’ fees! relating
to its successful breach of |ease agreenment claimand its
successful defense of Appellees’ breach of | ease agreenent
counterclaim

Upon the reading and recording of the jury's verdicts, the
trial court determ ned that Appellees were the prevailing party
under AR S. Section 12-341.01(A). A trial court’s decision to
award attorneys’ fees to a prevailing litigant in a contract
di spute is reviewed using an abuse of discretion standard.® A
trial court has the discretion to determne who is the
prevailing party when nultiple clains are brought with varied
success, '* under either of various tests!*. \While the Court does
not now determne that the trial court abused its discretion in
determ ning that Appellees were the prevailing party, the tria
court made its determination in the absence of the finding that
Appel I ant prevailed as to the breach of |ease agreenent cl ains.
The trial court nust nake a determ nation of this issue.

| T 1S THEREFORE ORDERED vacating the attorneys’ fees and
costs award in this case.

0 jsa v. Strom 183 Ariz. 415, 418, fn.2, 904 P.2d 1239 (App.1995); Sweis v.
Chatwin, 120 Ariz. 249, 253, 585 P.2d 269 (App.1978).

T Even though the contractual attorneys’ fees provision provides that the
“attorneys’ actual fee” will be paid, the court can, and indeed nust,

consi der whether fees requested pursuant to the parties’ contract are
reasonabl e. ABC Supply, Inc. v. Edwards, 191 Ariz. 48, 55, 952 P.2d 286 (App.
1997) .

12 Radkowsky v. Provident Life & Acc. Ins. Co., 196 Ariz. 110, 113, 993 P.2d
1074 (App. 1999).

13 City of Cottonwood v. James L. Fann Contracting, Inc., 179 Ariz. 185, 194-
195, 877 P.2d 284 (App. 1994).

14 schwartz v. Farmers |nsurance Conpany of Arizona, 166 Ariz. 33, 38, 800
P.2d 20 (App.1990).
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This case is remanded back to the Buckeye Justice Court
with the foll ow ng instructions:

1) The trial court shall determine if Appellant
was the prevailing party on the breach of |ease
cl aim

2) Appellant shall submt an application for
attorneys’ fees and statenent of costs with
respect to the breach of | ease agreenent clains.
The trial court shall determ ne which reasonabl e
fees relate to the breach of | ease agreenent
clainms and award the sanme to Appell ant.

3) The trial court is to determne who is the
prevailing party in this litigation within the
meani ng of AR S. Section 12-341.01(A). If the
trial court determ nes that Appellees are the
prevailing party, then,

4) Appellees shall resubmt their application
for attorneys’ fees and statenent of costs.

The trial court after briefing, is to exercise
its sound discretion and determ ne which fees, if
any, are properly awardable pursuant to AR S.
Section 12-341.01(A), and award the sane to
Appel | ees, after making an offset for any fees
Awar ded to Appell ant.

Appel | ant al so raises the issue of a mathematical error in
determining the interest portion of the judgnment. The trial
court calculated $753.58 as and for the interest due Appellant
on the breach of | ease agreenment verdict in its favor
Appel lant’ s cal cul ation of $822.09 is erroneous as this reflects
18% i nterest on $4,567.15 for a full year. However, the
applicable tinme period is from Novenber 1, 2000 through Cctober
10, 2001, a period of 344 days for which the applicable interest
is $758.67. The judgnent is ordered nodified to $757.68 to
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reflect this recal culation ($4, 083.50 +%$2,000. 00 -$5325. 82
=$757. 68).

| T 1S ORDERED remandi ng this case to the Buckeye Justice
Court for further proceedings consistent with this opinion.
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